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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BOARD
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Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQARD
at its office in Washington, D.C
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DAVI D R HI NSON,
Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant

Docket SE-14512
V.

JOSE J. BASULTO

Respondent .

N N N N N N N N N N N N N N

CPI Nl ON AND ORDER

The Adm nistrator and the respondent have both appeal ed
fromthe oral initial decision Admnistrative Law Judge WI I iam
A. Pope rendered in this proceeding on July 5, 1996, at the
concl usi on of an eight-day evidentiary hearing.' By that

deci sion, the | aw judge concluded that respondent had, as alleged

'An excerpt fromthe hearing transcript containing the
initial decision is attached.
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by the Adm nistrator in his May 16, 1996 Energency O der of
Revocation, violated sections 91.703(a)(2) and (3) and 91.13(a)
of the Federal Aviation Regulations, "FAR " 14 CFR Part 91, by
maki ng two unauthorized flights within the territorial airspace
of the Republic of Cuba.? The |aw judge further concl uded,
however, that a 150-day suspension of any and all of respondent's
airman certificates, including his cormmercial pilot certificate
(No. 002122405), rather than revocation, should be inposed for
t he viol ations.

On appeal, the respondent chall enges rulings by the | aw

’FAR sections 91.703(a)(2) and (3) and 91.13(a) provide as
fol | ows:

8 91.703 Operations of civil aircraft of U S. registry
outside of the United States.

(a) Each person operating a civil aircraft of U S
registry outside of the United States shall --

(2) Wien within a foreign country conply with the
regul ations relating to the flight and maneuver of aircraft
there in force;

(3) Except for 88 91.307(b), 91.309, 91.323, and 91.711
conply with this part so far as it is not inconsistent with
appl i cabl e regul ati ons of the foreign country where the
aircraft is operated or annex 2 of the Convention on
International Cvil Aviation....

8§ 91.13 Carel ess or reckless operation.

(a) Aircraft operations for the purpose of air
navi gation. No person may operate an aircraft in a carel ess
or reckless manner so as to endanger the life or property of
anot her .

The Energency Order of Revocation, which served as the conpl ai nt
in this proceeding, alleged that respondent's flights within
Cuban airspace had contravened various | aws of the Republic of
Cuba. A copy of the conplaint is attached.
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judge on discovery with respect to one of the two flights and his
deci sion on sanction as to the other flight. The Adm nistrator
al so objects to certain discovery determ nations and argues, as
well, that the |aw judge erred in not sustaining revocation. For
t he reasons di scussed below, we find nerit only in the
Administrator's appeal on sanction.?

Respondent is the president of a group called "Brothers to
t he Rescue" (BTTR), an organi zati on whose purpose is to help
Cuban nationals in their efforts to | eave Cuba by sailing in
various watercraft across the Straits of Florida to the United
States. BTTR conducts aircraft patrols to spot refugees so that
their location can be relayed to the U S. Coast CGuard for its
assistance in transporting themto safety. See Transcript at
1517. The first of the two flights at issue in this proceeding,
as the initial decision explains at |ength, which occurred on
July 13, 1995, did not involve a search and rescue operation, but
was, rather, part of a flotilla of vessels and aircraft in the
Straits of Florida to protest certain prior actions agai nst
fl eeing refugees by the Governnent of Cuba. The second flight,

on February 24, 1996, was supposed to be a routine BTTR search

®Respondent's nmotion to dismss the Administrator's appeal
as untinely is denied. As we have previously indicated, where
the two-day tine |limt for filing an appeal in an energency case
expires on a Saturday, Sunday, or Board holiday, the deadline is
automatical ly extended to the next business day. See, e.g.,
Adm nistrator v. Carroll, 6 NISB 1170, 1171 (1989) and
Adm nistrator v. Carter, NTSB Order No. EA-3730 at p. 3, n. 4
(1992). Thus, the notice of appeal fromthe Friday, July 5
initial decision that the Admnistrator filed on Monday, July 8,
was tinely.
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operation, outside the 12-mle territorial Iimt of Cuban
ai r space.

The respondent did not contest the allegations that he had
operated a civil aircraft, N2506, a Cessna 337, into Cuban
ai rspace and over Havana, Cuba, on July 13, 1995. The |aw judge
found that that operation involved deliberate violations of the
cited FARs and was contrary to FAA adnonitions, given only days
earlier, that such incursions, aside frominvolving the risk of
hostil e Cuban reaction, would be subject to prosecution. As to
the flight on February 24, 1996, al so nade in N2506, respondent,
who conceded know edge, by that date, of warnings of the dire
consequences that further incursions into Cuban airspace m ght
engender, * di sputed that he had penetrated Cuban airspace, but
testified that if he had, it was inadvertent. The |aw judge
credited that account, and determ ned, as nore fully discussed
hereafter, that a 30-day suspension for the violations associ ated
with the February 24 flight was appropriate.

Respondent argues on appeal that the |law judge erred by not

puni shing the Adm nistrator for his nonconpliance with a
di scovery order that required himto provide U S. Air Force radar
data pertinent to the February 24 flight no later than June 19,
1996. He asserts that he was actually prejudi ced because the

i nformation, which the law judge relied on in determ ning that

“I'n fact, two BTTR aircraft acconpanying respondent on the
February 24 m ssion were shot down by Cuban M G aircraft, with
loss of life of those aboard, in the vicinity of the 12-mle
Cuban territorial limt. Respondent's escape fromthe sane fate
appears to have been fortuitous.



5
the respondent did, as alleged, enter Cuban airspace, was not
given to him for review by his expert witness, until June 21,
only five days before the hearing. W find no abuse of
di scretion by the law judge in refusing to sanction the
Adm nistrator, with a preclusion order or otherw se, for the
delay. Apart fromthe fact that no reason appears for
di sbelieving the Adm nistrator's counsel's assertion that he
furnished the radar data to respondent on the sanme day he
received it fromthe Air Force, respondent has identified no
basis for finding that the 2-day delay prejudiced himin any
cogni zabl e way; that is, that the delay, albeit undesirable and
i nconveni ent insofar as respondent's overall defense preparations
wer e concerned, actually kept respondent fromreview ng the
evidence to the degree necessary to effectively respond to it at
the hearing.®> It is not sufficient, in this regard, for
respondent to conplain that nore tinme mght have enabled himto
expl ore other bases for challenging the probative val ue of the
Air Force radar data. The issue is whether respondent had enough
time, within the constraints of an enmergency proceedi hg whose
accel erat ed deadl i nes he chose not to waive, to understand the
nature and substance of the evidence the Adm nistrator intended

to introduce in support of his charges. He has not shown that he

°I'n this connection we note that respondent's radar expert
appeared to be fully prepared to voice his views as to the
strengt hs and weaknesses of the radar data both the Air Force
and the U S. Custons Service had recorded with regard to the
February 24 flight.



did not.°®

Respondent next contends that the |aw judge erred by not
i ssuing an order precluding the Adm nistrator from i ntroducing
any evidence at the hearing as to the location of respondent's
aircraft on February 24 because the Adm ni strator had not
produced, in advance of the hearing, a copy of the four track
tape recording that the U S. National Security Agency (NSA) had
of conmmuni cations on that date between the Cuban M Gs and Cuban
ground controllers. Respondent submts in effect that even
t hough he had been given a tape of two tracks of the recording
the NSA had of the transm ssions, the Admnistrator's failure to
provide himwth the four-track tape until the hearing was
underway deprived himof an adequate opportunity to anal yze the
tape and determ ne whether it contained any excul patory
i nformation, such as sone transm ssion supportive of respondent's
position that he and his fellow BTTR pilots had stayed outside of
Cuban ai rspace. Assum ng, arguendo, that the | aw judge could
properly sanction the Adm nistrator for the NSA' s refusal to
produce, or tardiness in producing, evidence in response to

respondent's di scovery request for the tape, we find no error in

°Sim larly, the fact that respondent did not have nore than
a day and a half before the hearing to depose the Air Force
techni ci an who was brought in to sponsor the radar data does not
establish that nore time was necessary to prepare for his
testinmony as to what the data showed and on the reliability of
t he radar equi pnent that recorded it. Again, the issue is not
whet her additional tine could have enabl ed respondent to devel op
evi dence that m ght contradict or underm ne the technician's
testi nony, but whether respondent had sufficient notice of the
techni ci an's opi nions about the data and equi pnment to test his
know edge on those subjects through cross exam nati on.
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the law judge's refusal to do so.’” The NSA recordi ngs were not
part of the evidence the Adm nistrator intended to use in his
case agai nst the respondent, who had in advance of hearing been
furni shed a copy of a tape believed to have the transm ssions
relevant to his request. As no show ng was made that the
respondent did not obtain the four-track version intinme to
ascertain whether his suspicion that that tape, unlike the
earlier one he had received, mght be hel pful to his defense was
justified, we see no reason to disturb the |aw judge's concl usion
that the Adm nistrator had substantially conplied with the
di scovery request and, therefore, should not be limted in the
presentation of his case.

On the issue of sanction, the |aw judge, as noted, supra,
determ ned that a 150-day suspension for the two breaches of
Cuban ai rspace should be inposed. First, he ruled, correctly
observing that "[g]ood notives do not excuse deliberate FAR
violations" (Tr. at 1889), that a 120-day suspension of
respondent’'s airman certificate was appropriate for the

intentional violation of regulations that the July 13, 1995

'Since the law judge did not in fact sanction the
Adm ni strator for delays in responding to respondent’'s discovery
request that were attributable to the NSA, we decline to rule on
the scope of his authority to have done so. W also decline to
decide the propriety of the | aw judge's discovery orders
concerning information within the custody or control of
individuals in the U S. Departnent of State. At the same tine,
however, we are constrained to note that the rel evancy of sone
information the | aw judge ordered the State Departnent to produce
is far fromsel f-evident.
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flight reflected.® As to the February 24, 1996 flight, the |aw
judge found respondent’'s violations to have been inadvertent. He
i kened the incursion into Cuban airspace to an unauthorized
operation within a U S. restricted or prohibited area, and,
noting that the Administrator's Sanction Gui dance Tabl e®
contenpl ates a suspension of from30 to 90 days for such
operations, inposed a 30-day suspension.!® W concur in the
Adm ni strator's contention that the | aw judge comnmtted gross
error in his decision on sanction in this matter by, anong ot her
t hings, engaging in a "conpartnentalized analysis [that]
distort[ed] the conplaint and m nim ze[d] the significance of the
totality of circunstances that supported revocation.” Adm App.

Br. at 10.

8Respondent's view that that flight should have drawn no
nmore than a 30 to 90 day suspensi on under the FAA s sanction
gui delines directed at unauthorized operations in prohibited,
restricted or certain controlled airspace (such as what used to
be called a termnal control area around an airport) does not
take into account the increase in sanction justified, under the
gui deli nes, by a purposeful disregard of regul ations.

°See FAA Order 2150.3A, Appendix 4.

The | aw j udge appears to have set the sanction for the
February flight at the low end of the range for the type of
violation he believed it nost closely resenbl ed because the
respondent, in the | aw judge's opinion, could reasonably have
di scounted the likelihood that Cuba would follow through on its
threat to force dowmn or shoot down aircraft violating its
ai rspace. W question such reasoning, for whether or not
respondent actually believed that the Governnment of Cuba woul d do
what it said it would do, he, at the very |least, chose to fly
perilously close to an area he had been repeatedly warned to
avoi d, given the possible, and potentially fatal, hazard any
entry presented. |If an "unintentional” entry in these
circunstances justifies only a 30-day suspension, it is difficult
to envision an unknow ng i ncursion that would support a 90-day
suspensi on.
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As a starting point, we should register our view that the
Adm ni strator conplicated the sanction issue by proposing, before
the February flight occurred, that respondent's certificate only
be suspended for 120-days, rather than revoked. The July
incident did not sinply involve a deliberate violation of
regulations. It involved a violation the respondent had only
days earlier advised an FAA inspector m ght occur if the FARs
stood in the way of respondent's "doing his job" as the | eader of
BTTR. Wile every deliberate FAR violation raises an issue as to
whet her the airman can be trusted to conform his conduct to
applicable |l awns, respondent, prior to the July flight,
essentially advised the Adm nistrator that he could not be.
Nevert hel ess, the Adm nistrator, despite the evidence, by word
and deed, that respondent |acked the care, judgnent, and
responsibility necessary to obey regul ations that m ght conflict
with his BTTR activities, did not seek revocation. Even though
the Adm nistrator's proposal on sanction regarding the July
flight may have been lenient, the | aw judge shoul d have
undertaken to determ ne not what sanction each flight separately
m ght warrant, but what sanction was justified by the repetitive
violation of the sane FARs. As he failed to undertake such an
assessnent, clearly conpelled by the circunstances, we do so now.

G ven the deliberate nature of respondent’'s July airspace
violation, and his prior advice that he would, in effect, ignore
the Cuban territorial Iimt whenever he believed it necessary to

do so to advance the BTTR agenda, the fact that he may not have
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i ntended to penetrate Cuban airspace during the February flight
i s subsunmed by the fact that, notw thstandi ng pendi ng charges for
a simlar violation and being fully infornmed as to subsequent
announcenents articul ating the enhanced risks further incursions
posed, he knowingly flew so near the |imt that whether he
actually crossed it becane a matter of happenstance, reflecting
his ongoing disinclination to accept, as a limtation on his
rights as an airman, the prohibition against entering Cuban
ai rspace without permssion. Viewed in this way, we think the
February flight nmust be seen as a further indication that the
respondent, consistent with his previous conduct and advi ce,
| acks the conpliance disposition the Adm nistrator reasonably
demands of all certificate holders.' Revocation of the airman
certificates of such individuals is, as the Adm nistrator

mai ntai ns, the only appropriate sanction.

"We are also of the view that the respondent's operation of
the February flight in the circunstances descri bed was reckl ess,
within the neani ng of FAR section 91.13(a). In this connection
we note that at a position where respondent says he thought he
was near, but outside, the 12-mle |limt, he gave the controls
over to a pilot passenger, while respondent filnmed the Cuban

coastline. In light of the warnings, whether believed by
respondent or not, of the consequences that m ght attend crossing
the territorial limt, a prudent pilot would have, we think,

exerci sed extrene care to avoid an uni ntended i ncur si on.
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ACCORDI NGY, IT I S ORDERED THAT:
1. The respondent's appeal is denied;
2. The Adm nistrator's appeal is granted in part;
3. The initial decision is reversed to the extent it
nodi fied the sanction in the Enmergency Order of Revocation; and

4. The Enmergency Order of Revocation is affirned.

HALL, Chairman, FRANCI S, Vice Chai rman, HAMVERSCHM DT, GOG.I A,
and BLACK, Menbers of the Board, concurred in the above opinion
and order.



